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I. I NTRODUCTION 

Over the last forty years, the idea thai the public holds a legal right to 
participate generally in government deci sion-making has gained wide acceptance 
both domestically and internationally. I This fact is especially true within the 
realm of environmental law, where government decisions greatly impact the 
environment in which all citizens must live. Generally, pro-participation argu
ments presuppose that because every non-natural ac t that affects the environment 
involves govern ment decision-making at some level, the views of the public 
citizenry inhabiting that environment and consequently bearing the cost of its 
degradation should be considered during development and implementation of a 
workable policy? 

I. Public participation here means. genera1ly. purposeful activit ies in which ci tizens take pan in relation to 
govemmenl action or decision -making. See generally Nancy Perkins Spyke. PI/blic Participatioll ill Em'iron
mef/w/ Decisiolllllukjllc at the New Millennium: Srrw::lIlrillg New Spheres of Public Inflllence. 26 S.c. ENVTL. 
AFF. L. REV. 263. 266 (\999). For a definition of public panicipalion in environmenml decision-making, see 
illfra note 2. 

2. See Neil Popovic, TIle RighI/() Participate ill Decisiol1s that Affect the Environlllelll, 10 PACE E NV1L L. 
REV. 683, 683 (1993), This paper uses the term "environmental public participation ri ghts" in order to capture 
the ent ire bundle of rights associated with public participation generally and apply such rights to environmental 
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The growing acceptance of environmental public participation rights is evident 
in the arena of internati onal law3 where recent international environmental 
initiati ves have formed a critical mass around the evolving concept of sustainable 
development.4 These broad initiatives, and the large number of spec ific legal 
instruments they spawn, place enormous import on the concept of environmental 
public participation as a key ingredient of sustainable development 5 The grow
ing international di scourse has influenced many international aid agencies and 
private institutional investors to view the concept of sustainable development as 
the proper means towards ach iev ing development in transitional States. For 
example, the United States Agency for International Deve lopment (USAlD), the 
World Bank, and the Asian Development Bank have all formulated policies that 
require aid recipients and developers to adhere to certain principles and guiding 
rules promoting sustainable deve lopment as the concept has been recognized and 
codified by international law6 Consequently, these organizations and others 
mandate public participation as a key factor of sustainable development, and their 
funding is often predicated, at least in part, on how well developers and their host 
nations involve the public in project deci sion-making. 

Many States, both developed and transitional, have also enacted broad statu
tory provisions providing for environmental public participation rights. Some 
have even adopted constitutional amendments to guarantee environmental public 
pm1icipation rights in governmental decision-making7 For example, public 
participation is a cornerstone concept fo und throughout U.S. environmental law. 
The Environmental Protection Agency (EPA) has created several non-regu latory 
programs aimed at including the public in meaningful ways in the decision
making process · Likewise, many States in the European Union and the European 
Community have begun to implement ambitious public participation provisions 
of the United Nat ions Economic Commission for Europe (UNECE) Convention 

decision-making. Environmental public participation ri ghts can generally be defi ned as the rights of the public 
cit'izenry within a nation-state to playa role in the creation, implementation, and enforcement of deci sions. 
policy formation, and regulation that affects the environment. ld. MOSI scholars agree that for environmental 
public participation to be effective it must require. at a minimum. six elements: ( I ) education about the 
environment and factors which affect iI, (2) access to information (and availability of that information), (3) 
participation in decision-making process. (4) transparency in the decision-making process. (5) opportunity for 
post-project analysis and monitoring, and (6) access to justi ce (enforcement and redress). /d. 

3. International law here is taken broadly to mean all legal instruments. principles, understandings, and 
frameworks that arise from multilateral or bilatera l conventions. declarations. agreements. and the general body 
of customary international law. 

4. See infra Pan IV. 
5. See infra Part IV. 
6. See. e.g.. WORW BI\NK. Tile Impac:t of Environll/ental Anessmen( xviii. n.4 (Technical Paper No. 363. 

1997): ASIAN DEV. BANK. Ellvirollmental Risk Assessment: Dealillg wil" Uncertainty in Envirollmentallmpact 
Assessment 9- 12 (Env' l Paper No.7. 1991). 

7. See generally Thomas Mullikin & Nancy Smith. CW1/f1J//IIity Participatioll ill Ellvirollmelllal Protec:tioll. 
2 1 UCLAJ. ENvn .. L. & POL'y 75 (2003). 

8. See illfra Pan III. 



396 THE G EORGETOWN INT' L ENVTL. L AW R EVIEW [Vol. 17:393 

on Access to Information (Aarhus Convention).9 One may also fi nd broad 
environmental public palt ici pation rights in the developing world, where transi 
tional States in Lat in America, Asia, and the Middle East are working to develop 
environmental regulatory schemes guaranteeing public in volvement in govern
me ntal decision-making.'o 

While growing more popular, the concept of environmental public palticipa
tion is not universall y applied. Although many political systems purport to make 
some provision for environmental public palticipation , the scope and effect of 
that palticipation is inconsistent.' , The contours of a public " right" to palticipate 
in environmental decis ion-making remain dy namic and unceltain . 

This paper advances a basic argument: environmental public palticipation 
rights are necessary to industrial development, and deliberate, effective, and 
well-reasoned economic growth can occur only after involvement of critical 
host-community stakeholders. Such rights should not be ignored by the govern
ments of transitional States, nor should they be ignored by industry seeking to 
invest in those tran siti onal States. Three factors suppolt thi s position. First, and 
perhaps most impoltantly, there is a cruc ial nexus between the industriali zation of 
soc iety and the need for environmental regulation containing assurances of 
public palticipation in environmental dec ision-making .'2 Where industrial devel
opment occurs, public apprehension and concern for the protection of air, land, 
and water eventually follow. As States move through the stages of industrializa
tion, the resulting environmental stressors intensify concern for the protection of 
the environment among a public that ultimately bears many of the externalities of 
development. Fai lure to recognize thi s phenomenon and to include the public as 
palticipants in environmental decis ion-making will have long-term negati ve 
consequences on industry. Therefore, public suppolt is crucial to continued and 
sustainable development. 

Thi s "nexus" between public paltic ipation and successfu l economic growth is 
refl ected in the historical experiences of developed and heavily industri alized 
States such as the United States and the States that make up the European Union. 
It is no coincidence that these States have created elaborate mechanisms for 
environmental public palticipation ri ghts and have been the most successful at 
inj ecting those rights into broad, far- reac hing environmental leg islati on." A 

9. Convention on Access to informat ion, Public Part icipati on in Decision-Making and Access to Just ice in 
Environmental Matters. June 25. 1998, U.N. Doc. ECfJCEP/43. 38 l.L.M. 5 [7 (hereinafter Aarhus Conve n
tionJ; see infra notes 2 10-14 and accompany ing tex!. The EU came into existence on November I, 1993 as a 
resull of the Maastricht Treaty. It incorporated but did not replace the EC. The EC is still referred to when 
discussing functions conferred by the European Community Treaty or ils legal effect. 

10 . See inira Pan IV.B. 
11. Popovic. supra note 2, at 684 (quoti ng Henry J. Steiner, Political Participatiun as a Humun Right, 1 

HUM. RTS. YB. 77.77 (1988» . 
12. See infra Parts II and 111. 
13. See i"fra Part III . 
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study of this historical nexus demonstrates how public concern resulting from 
industrialization created the impetus for the current public participation schemes 
embedded in the environmental legislation of these developed nations. 

Second, both international and internal forces are compelling transitional 
States to secure env ironmental participatory rights for their citizens. International 
support for environmental participatory rights has resulted from the recognition 
that environmental public participation rights are a key factor for sustainable 
development. '4 Many transitional States have bound themselves by treaty to 
include the public in governmental dec isions regarding the environment. Further, 
transitional States are finding it increasingly difficult to secure funding and aid 
for development without adhering to at least some minimum international 
standard of public in volvement in dec isions concerning development projects. In 
addition to international pressure, transitional States increasingly face internal 
pressure to implement environmental public participation rights as a means to 
mitigate the potentially di sastrous consequences of public discord (e.g., riot
ing).15 When the affected public is left out of the development process, transi
tional governments face potentially devastating consequences and long-term 
costs. The result is that transitional States have begun to recognize the importance 
of public involvement and are responding accordingly. 

Finally, transitional States and private industry should not ignore public 
participation rights because the creation of these rights attracts capital investors. 
Capital in vestors generally recognize that the public' s ability to participate in 
environmental decision-making produces positive economic outcomes essential 
for successful development.' 6 Environmental public participation rights make 
good economic sense. Markets require a free flow of information. Investors like 
stability and seek proper risk allocation for their large capital outlays. When 
States implement public participation schemes, they facilitate information flow 
and ensure stability by creating a rule of law. As discussed above, the public's 
ability to participate can also alleviate public discord and promote acceptance of 
large infrastructure projects, another key factor for market stability. 

This paper will examine these three factors in order to demonstrate the 
importance of environmental public patticipation rights to well-reasoned and 
sound development. Part II demonstrates how the historical progress ion of 
industrialization produced environmental stress that created the impetus for 
environmental regulation and the public's right to participate in that regulation. 
While this section focuses on Western examples, the nexus between industrializa
tion and environmental public participation rights is universal. Therefore, the 
analysis is helpful to understand how environmental regulation emerges gener
ally in States marching towards development. 

14. See infra Part IV. 
15. See illfra notes 227-37 and accompanying text (Cambodia). 
16. See infra Pan Y. 
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Part III examines the product of this hi storical nexus by survey ing actual 
public participatory rights found in the maj or pieces of EU and U,S. environmen
tal legislation. Thi s section argues that environmental public part icipation rights 
playa crucial role in developed States, and may serve as effective templates for 
tran siti onal States seeking to implement such rights. 

Part IV traces the international emergence of environmental public participa
tion rights as a factor for sustainable development. As international law increas
ingly reflects a developed and refined concept of sustai nable development, it 
builds a foundation for public participation rights in environmental decision
making. This section demonstrates how the interrelated concepts of sustainability 
and participation have deeply influenced binding regional agreements and 
international aid policies for development. Consequently, transitional States, 
bound by the formal mandates of these agreements and aid policies, are 
implementing environmental public part icipation rights to an unprecedented 
degree. This section also demonstrates how overwhelming internal pressure from 
concerned ci tizens forces transitional States to involve the public in environmen
tal decision-making. 

The final section explains the importance of enacting environmental public 
participation rights as a means of mitigat ing risk and allocating the cost of 
development among several stakeholders. The section concludes that industrial 
investors who build capacity in transitional States should recognize and encour
age the implementation of such rights to ensure sustainable development. 

II. THE HISTORICAL NEXUS BETWEEN I NDUSTRIAL DEVELOPMENT, 

ENVIRONMENTAL REGULATION, AND P UBLIC P ARTICIPATIO N 

Strong public concern for the environment, as a resource requiring protection 
from unmitigated human activity, is a relatively new development which has 
appeared only within the last forty years. Even more recent is the notion that the 
public should play an integral role in developing and enforcing an environmental 
regulatory scheme designed to alleviate environmental degradation, a notion that 
has yet to take root in many areas of the world. 17 To determine why the concept of 
environmental public participation has gained strong support in some countries, 
it is useful to trace the broader historical forces that have played a role in the 
development of public demand for environmental accountability. History shows 
that mounting public concern and demand fo r public partic ipation rights result 
from the rise of environmental stress,18 stemming largely from under-regulated 

17. This is clearly changing. See infra notes 238-63 and accompanying text. 
18. In this ankle the terms "environmental stressors" and "environmental stress" are taken to mean those 

general factors (e.g .. air pollution, water pollution, noise pollution. industrial waste, overcrowding, ctc.) 
associated with the processes of large-scale industrial development. See generally MARTIN V. MELOSI, EFFLUENT 

AMERICA: CITIES, ENERGY, INDUSTRY AND THE ENVIRONMENT (200 1) (discussing the connection between 

envi ronmental stress and industrial development); ANTHONY WOHL, ENDANGERED LIVES: PUBLIC HEALTH IN 
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industrial growth, and greater sc ientific understanding of the effects of environ
mental stressors. 

En vironmental regulation ' 9 arises from concern about a public problem. This 
situation inherently requires three conditions: (I) the existence of one or more 
environmental stressors that affect the environment through nuisance, degrada
tion, or other means; (2) the awareness (through scientific knowledge, education, 
ready dissemination of information, etc.) that environmental stressors are the root 
cause of environmental degradation; and (3) the existence of sufficient concern to 
remedy that degradation 20 Such a combination of factors came together as a 
result of industrial revolutions, and the trend continues throughoul the developed 
world with the rise of globalization. 

While a survey of the events that led to the necessary combination of factors 
could form a multi-volume treatise, what follows is a simplification of these 
events, provided to ground recent environmental regulation and public participa
tion rights in a deeper hi storical tradition. Using the industrialized West as an 
example, this section outlines the hi storical nexus between environmental stress 
caused by industrial development and call s by a concerned public for greater 
participation in environmental decision-making. While this framework is mod
eled after Western industrialization, it is also useful for understanding the ways in 
which the environmental effects of industrialization generally lead to calls for 
greater public participation rights and can be applied to current transitional States 
with a few modifications. 

A. STAGE ONE: DEVELOPING ENVIRONMENTAL CONSCIOUSNESS 

Environmental concern requires consc iousness of environmental problems. In 
the Western tradition, envi ronmental consc iousness developed gradually over 
centuries 21 Ancient cultures throughout the world were at least cognizant of the 
problems associated with waste management and resource conservation?2 In 
fact, many of the Greek city-states adopted waste management ordinances that 
required citizens to dispose of their trash outside their cities.23 Both the Greeks 

V ICTORI AN BRITAIN (1983) . 

19 . This paper assumes that as environmental regu latory schemes develop, the chances for meaningful 
public participation increase. Therefore, the st udy of the developmental stages of environmental regulation in 
industrial society provides also a greater undemanding of how environmental public participation has evolved 
over time. 

20. A fourth element could be added: resources to effect regulation must also be available if regulation is to 
be accepted. However, resources are not necessary merely for the creation of an environmental regulatory 
scheme. 

21. ROBERT V. PERCIVAL ET AL., ENVIRONMENTAL REGULATION: LAW SCIENCE AN!) POLICY 60 (4th ed. 2(03). 
22. FRANK J. FROST, GREEK SOCIETY (5th ed. 1997); HENRY C. BOREN, ROMAN SOCIETY (2d ed. 1992); Paul 

Krugman, Editorial. Salt a/the Earth. N.Y. l'I/o.·IES, Aug. 8, 2003, at A 17. 
23. Garbage through the Ages, Wayne County Soil and Conservation District Webpage, al http://www.waste

nOl.org/articles/garbage_through_ages .html (last visited Feb. 5, 2(05). 
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and Romans built extensive and costl y sewage systems that li kely requ ired 
numerous decisions at the governmental level regarding policy implementa
tion.24 Ev idence even suggests that there was some level of public participation 
throughout this process, if only through the normal democratic processes of the 
civitas .25 

However, Greeks and Romans were concerned more about dealin g with the 
nuisance of human and animal waste than they were with the environmental 
effects of such waste. The chain of cause and effect between deve lopment, 
environmental degradati on, and its negati ve impact on human health was not 
clearl y understood. Humans did not consider the environment because they were 
not consc ious of any real threat to the environment. Rather, the sewage systems 
were a common sense response to alleviate the unpleasant effects of waste by 
disposing of it responsibl y. 

The lack of any significant environmental consciousness continued throughout 
the Early and High Middle Ages. As the feudal hierarchical structure replaced the 
concept of the civitas and Christian anthropocentrism replaced scientific inquiry, 
political and social discourse invo lving public participation generally, and the 
protection of the environment specifically, were a dead letter26 Medieval Europe
ans not only lacked the resources and scientific knowledge to appreciate the 
relationship between environmental degradation and human health , but they also 
lacked any real political and social power to do anything about it . 

However, two key historical events of the Middle Ages spurred the slow but 
consistent development of Western consciousness regarding the environment and 
the human impact upon it: the rise of the Medieval city and the evolution of the 
uni versity27 The rise of the city increased trade and industry, created the 
framework for the modern market economy and produced environmental stress 
that impressed upon the public the notion that industry and overpopulation 
carried environmental consequences. The un iversities laid the foundation for the 
emergence of scientific inquiry and di scovery and a more secular notion of 
critical analysis. Both movements would later become essential during the 
Renaissance and the so-called Scientific Revolution, and both were instrumental 
in the coming age of industriali zation?' These events eventually ushered in a 

24. INSTITUTE OF W ASTES M ANAGEl\'lENT, H J.HORY OF W ASTE AND R ECYCLING INFORMATION SHEET, (It 

hltp:l/www.waSleonii ne.org.ukJreSQurceslI nformationShccts/Hisloryo tWaste.htm (last visited Feb. 5, 2005). 
25 . !d. 
26. Christian anthropocentrism stems from the Christian understanding of creat ion in wh ich God created the 

earth and all of the plants, birds. fishes. and other an imals on the planet for the benefi t of man alone who was 
made in God's image. No item in the physical creation had any purpose OIher than to serve man 's pu rposes. This 
belief. srrongly held in the Middle Ages and up to the Scientific Revolution of the eighteenth century naturall y 
stifled a great deaJ of early scientific curiosity and interest in ecological matters. See generally Lynn Wh ite. Jr .• 
The Historical Roots of Ollr Ecological Crisis. 155 SCI. 1203 ( 1967). 

27 . See generally FRAr\CES Gil,S & JOSEPH GIES, LIFE IN A M EDIEVAL CITY ( 1969); JACKSON J. SI'IELVOGEL, 
WESTERN CIVILIZATION - VOLUME I : TO 17 15.267-304 (4th ed. 2(00). 

28. See GIES & GIES. slIpra note 27 . at 16 1-63. 
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move away from Christian anthropocentri sm and toward humanism- the idea 
that humans should and must intervene in earthl y events that affect them29 

I . Ri se of the Medieval City 

While towns and cities had formed an important function in Roman soc iety, 
their numbers declined dramatically throughout the Middle Ages as society 
became increasingly fragmented and the economy moved towards agricultural 
subsistence.'o By the period of the Hi gh Middle Ages, the development of new 
and more efficient agricu ltural practices led to an increase in food production and 
a general surplus in the food supply. Free from the need to produce their own 
food, many Europeans were eager to embark upon other economic functions and 
Aed to emerging towns, often in the old Roman centers, where they could group 
together and pursue those functions. 3I These migrations effecti vel y rein vigorated 
commerce and, as money began once again to c irculate, craftspeople and 
merchants Aourished. Their increas ing numbers created newer, larger, and 
evolving markets, and the Medieval cities were bom.'2 

Additionally, the food surplus kept food prices low and allowed townspeople 
to spend larger portions of their income on goods, ensuring the continued growth 
of markets. The aristocracy, eager to seize an opportunity to gain additional tax 
revenue, pledged resources to protect trade routes between cities.33 While cities 
and markets revi ved only gradually, a regular exchange of goods had fully 
developed among the major population centers of Europe by the fourteenth 
century.'4 In fact, historians often speak of this period as one of "commercial 
revolution" whereby the system of new commercial practices and institutions 
developing alongside the expanded volume of trade eventually transformed all 
Western soc iety.35 This "commercial revolution" essentially formed the building 
blocks for the modern market economy and the fou ndation for industrialization. 

Perhaps the most important aspect of the growth of cities during the Middle 
Ages was the rise of a quasi-environmental consc iousness among these cities' 
inhabitants. The physical environment of medieval cities was unpleasant36 Many 
of the early trades in volved the slaughtering and tanning of animals. These 
industries, once they had become concentrated in cities, dumped vast amounts of 

29. SPIELVOGEL, supra note 27. at 340-42. 
30. Id. at 266. 
31. See GlES & GIES, supra note 27, at 2 12. 
32. Id. 
33. S PI ELVOGEL. supra note 27, at 268. 
34. Spielvogel writes that the goods of northern Europe could be traded at fairs in western Europe with goods 

from southern Europe and east Asia. "Nonhern merchants bought the Furs, woolen. cloth. tin, hemp. and 
honey ... and exchanged them for the cloth and swords from nonhern Italy and the silks, sugar. and spices from 
the [E]asl:' /d. 

35. /d. 
36. See GIES & GIES . . wpm note 27. at 167. 
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blood, tannic acids, fat , hair, and other waste products into the ri vers surrounding 
cities.37 Overcrowding was al so an issue . Medieval towns were not allowed to 
e xceed their chartered boundaries, and citizens did not want to relocate far 
beyond their city 's de fensive wall s. As populations grew, space became limi ted.'8 
City residents lived in cramped and un sanitary conditions where human and 
animal wastes and garbage were free ly deposited on the streets, causing disease 
and poor health.'9 Further, with the larger urban populations burning wood and 
coal fires, high concentrations of smoke and soot created harmful amounts of 
noxious fumes. 40 

Townspeople became increasingly concerned and vocal about the growing 
pollution problems caused by overpopu lation and burgeoning industrial develop
ment4I Fearing rebellion, or perhaps responding to it, city counci l members 
attempted to regulate industrial practices."2 For example, some towns enacted 
ordinances prohibiting the burning of coal within one mile of the town bound
ary.43 Others mandated that certain industries pollute the water downstream of 
the city44 

These regulations became even more widespread after the Black Death reaped 
devastating consequences on Europeans, wiping out over one-half of the total 
population of medieval Europe.45 One immediate product of the plague was an 
awakening among townspeople that greater regulation of urban activity was 
necessary for public health 46 While most of these regulations centered on 
promoting cleanliness and sanitat ion among the citizens themselves, many 
carried over to the trades and industries on the premise that all citizens of a town, 
including industry, had a responsibility to organize their affairs in a sanitary 
manner to promote the public health.47 

37. SrIELv<XJEL. supra note 27. at 272. 
38. /d. 
39. {d. 

40. GIES & GII'.S . :wpra note 27. at 77. See also Atmosphere Climate and Environment Informalion 
Programme, History of Air Polfwioll. ill ENCYCL01'EDJA OF TIlE An.IOSrHERIC ENVIRONt.'lENT. UI http :// 
www.acc.mmu.ac.ukJeae/english.html (last visited Feb. 5. 2(05) . 

4\. See, e.g., SPIELVOGEL, supra note 27. at 272 Ceiling an order by the King of England to the town of 
Southam requiring rectification of the lown's physical condition). 

42 . Id. (ciling city government aHempls to require tradesmen and citizens to cart garbage and waste a 
specified distance from the city walls). 

43 . G!ES & G!ES. supra note 27, at 3 15. 
44. {d. 
45. The Black Death of course is the common historical name given to the smaller series of plagues that 

swept through Europe in the decades after 1340. in some localities causing a mortality rale as high as sixty-fi ve 
percent. See generally PHILIP Z!EGLER, THE BLACK DEATH ( 1991); FRANCES Gms & JOSEPH Gms, M ARRIAGE AND 
FAMILY IN THE M IDDLE A GES (1987). 

46. See. e.g., PislOia: Ordinal/ces for Stmiratioll ill a Time of Morality, in INlCRNET MEDIEVAl. SOURCEBOOK 

(Paul Halsa11 ed .. 1996). at hup:llwww.fordham .edulhalsaillmedlpistoia.html(last visited Feb. 5, 2(05); Plaglle 
lind Public Health in Rellaissance Europe. Inlemet History Sourccbooks Project. at hnp:llwww.imh .v irginia.eduJ 
osheiml (last visited Feb. 5, 2005). 

47. See Pistoia: Ordinances for Sanitalion ill a Time of Morality, supra note 46. 
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2. The Rise of the University 

The emergence of the cities also instigated the rise of the university4 8 Unlike 
earlier monastic schools that existed throughout the Middle Ages, the universi
ties, while church-based, were meant to be seats of learning for non-monastic 
clergy and laymen who sought education without wanting to become clergy. 
Perhaps the most notable aspect of the rise of the university is that it sparked a 
revival of interest in works of classical antiqui ty49 While this resurgence was not 
as deep or far-reaching as that which took place during the Renaissance, it was a 
significant step towards understanding and developing concepts of democracy 
and republicanism, key ingredients for the future development of public partici
pation in government decision-making. Further, the universities generated a 
growing and intense interest in scientific discovery and the desire to understand 
the human condition through reason, an element crucial for later scientific inquiry 
into the effects of industrialization on environmental degradation. 

Like the ancient Greeks and Romans before them, citizens of pre-industrial 
European society were still not concerned for the environment. Any clear 
understanding of how man-made environmental stressors impacted the environ
ment and public health was limited to issues of sanitary improvement and 
resource management. However, the growth of medieval and renaissance cities 
and the contributions of burgeoning scientific thought contributed to an increas
ing concern in public health issues as well as a growing awareness regarding 
resource management and disease prevention. 

As Europeans moved toward industrialization, the rise of the cities and 
universities precipitated both a growing environmental consciousness and a 
desire to stem degradation. These events also provided a catalyst for the 
Enlightenment and the Scientific Revolution, two movements that would playa 
serninal role in advancing scientific thought, technology, and republican idealism 
throughout the West. 50 These elements, both a new environmental consciousness 
and greater scientific understanding, were necessary preconditions for environ
mental regulation in Western society.51 The exponential growth of environmental 
stress resulting from the Industrial Revolutions would eventually spark broad 
environmental concern and subsequent demand for environmental regulation. 

B . STAGE TWO, INDUSTRIALIZA TION. ENVIRONMENTAL STRESS. AND GROWING PUBLIC 

CONCERN OVER DEGRADATION 

Between 1850 and 1900, industrialization had fully come of age 111 most 

48. SPIEL VOGEL, supra note 27, at 274. 
49. Id. at 276. 
50. Id. at 460·84. 
51 . See slIpra note 20 and accompanying tex\. 
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European States and the United States. 52 Building on the earlier achievements 
and innovations of the Industrial Revolution in Britain,53 Western States were 
experiencing an age of solid economic expansion and prosperity54 As fortunes 
grew, so too did domestic and foreign markets for goods and services. The growth 
of trade that began with the rise of the medieval city blossomed into a full-scale 
market economy based upon a concept of free trade and interlocking, self
perpetuating consumer markets. 55 

Economic growth was supplemented by the existence of liberal free trade and 
laissez-faire policies pursued by recently centralized Western governments 
seeking to increase the tax base and promote a free flow of trade. 56 At the core of 
this pro-development, laissez-faire attitude among Western policy-makers was a 
belief that industrialization was the ultimate realization of human progress and 
that a faithful adherence to market forces, technological progress, and industrial 
development would cure all evils and build national prestige.57 

Policy-makers felt that large-scale unrestricted industrialization was the surest 
way to develop a nation's strength. In many ways the facts substantiated this 
belief. By 1900, for instance, citizens of Europe and the United States were the 
richest consumers in the world. 58 Dramatic increases in population did not result 
in a lack of resources ; rather, a steady rise in national incomes mostly resulted in 
a surplus of food, goods, and services 59 The national incomes of Britain, 
Germany, and the United States more than doubled between 1850 and 190060 

Real wages increased in Britain by sixty-six percent during that same period 61 

Because transportation and production costs were cheaper, regulation was low, 
and labor was plentiful, the overall costs of goods and services declined to a point 
where nearly all segments of the domestic markets could purchase them 6 2 

However, for all its progress, the nearly unregulated industrialization had 
serious environmental consequences for citizens of industrializing States and 
produced a number of environmental stressors providing the impetus for public 
concern and calls for greater environmental regulation. 

52, See MARVIN PERRY ET AL., WESTERN CIVILIZATION: IDEAS, POLlTlCS & SOCIETY 511-31 (6th ed . 2(00); 

JACKSON J. SPIELVOGEL, WESTERN CiVILIZATION - VOLUME II: SINCE 1550,582-607 (4th ed. 2(00); MERRY 

WIESNER ET AL., DISCOVERING THE WESTERN PAST - VOLUME II: SINCE 1500, 143-78 (4th ed. 20(0). 

53. Britain was the first (0 industrialize in the latc eighteenth-century. Enabled in part by town growth and 
food surpluses, Britain"s industrialization brought mechanized factory production, steam engine, coal, and 
transportation systems to the fold. ld. 

54. {d. 
55. {d. 
56. See ERIC H onSBAWM, THE AGE OF C,\PITAL 29-48 ( 1975), 
57. {d. 

58. See W1LlJAM J. D U1KER, TwENnETH CENTIJRY WORLD HISTORY J 10 (1999). 
59. HOIJSIJAWM, SlIpra note 56, at 235. 
60. D UIKER, supra note 58, at 7. 

61. Id. 
62. HOIJSDAWM, supra note 56, at 230-50. 
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I. Overcrowding and Disease 

By 1900, Western population had increased dramatically. [n Europe, the 
population increased from 270 million to 460 million between 1850 and 191063 

Urban populations grew much faster than rural populations as people migrated to 
the cities out of economic necessity.64 Not surprisingly, overcrowded conditions 
caused by dramatic increases in population created an unhealthy environment 
and poor quality of life for urban dwellers. While this was not a new phenomenon 
for rural Europeans, who for centuries endured poor living conditions, such rapid 
urbanization magnified the situation.65 Dirty habits that might have been accept
able in the scattered countryside had disastrous and deadly consequences in 
densely packed tenement buildings 66 Cities had neither the knowledge nor the 
capacity to deal with the problems of overcrowding, waste, and pollution 
associated with industrialization. 

Surveys and Poor Commission reports from Britain during the middle of the 
nineteenth-century provide insight into the plight of the working-class urban 
dwellers in the larger industrial cities. A report on working-class housing in the 
city of Birmingham in 1843 describes the condition of working-class row houses 
in the city: 

[They] are extremely numerous; ... a very large number of the poorer classes 
of the inhabitants reside in them ... Most of these houses are three stories high, 
and built, as it is termed, back to back. There is a wash-house, an ash-pit, and a 
privy at the end ... and not infrequently one or more pigsties and heaps of 
manure. Generally, speaking, the privies. are in a most filthy condition. 
Many which we inspected were in a state which renders it impossible for us to 
concei ve how they could be used; they were without doors and overflowing 
with filth 67 

Other Poor Commissions reported that many urban tenants were forced to live in 
cellars under the ground with little ventilation and no more than twelve to fifteen 
square feet of living space68 Often, observers noted that six to eight people 
would share a room no more than seventy square feet 69 

The lack of municipal control over sanitary measures and political will to 
implement environmental regulation perpetuated the unhealthy conditions and 
led to a host of deadly diseases.7o Various Commission reports and primary 

63. SeePERRY.sllpranotcS2,atSI2. 
64. E.g., The population of London doubled between ISOO and ISSO. ld.; see also WaHL, supra note IS, at 3. 

6S. WaHL, supra note IS, at 4. 

66. /d. 
67. SPIELVOGEL, supra note 52, at 597 (citing an IS43 report on working class housing by the City of 

Birmingham). 

68. Id. 
69. E. R OYSTON PIKE, HUMAN DOCUMENTS OF THE INDUSTRIAl. REVOI.UTlON IN BRITAIN 313 (1966). 

70. ld. at 314. 
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accounts note that, without local regu lation, city streets were regularly used as 
sewers and open drains. One observer noted that the streets were gutters onto 
which "the refuse of an imal and vegetable matters of all kinds, the dirty water 
from the washi ng of clothes and of the houses are all poured and they stagnate 
and putrefy.,,7 1 The unsanitary condit ions resulting from overcrowding and poor 
sanitat ion created an environment where a number of fatal epidemic diseases 
could thrive, as illustrated by the great cholera epidemics that raged throughout 
the cities of England at the height of the industrialization 72 

Public concern over cholera manifested into large public rallies, and riots were 
common in nineteenth-century England .7) While it is difficult to esti mate the 
riots' effect on eventual government action, Anthony Wohl has argued that the 
cholera epidemics of the 1830s, and the public response they elic ited, played a 
large role in suffic iently alarming the central government of England to the need 
for the government to direct public health in local communities."4 As a result, 
some of the initial regulations governing environmental conditions were enacted 
as Public Health Acts giving gu idelines to the local communities in the areas of 
sanitation, waste disposal, water supply, and drainage '"5 

Thus, public concern, evidenced through public demonstrations, spurred 
government regulation of the environment. During this early period of industrial
ization one could begin to discern the inextricable nexus between environmental 
degradation caused by unmitigated industrialization and the need to address 
public concern associated with that degradation . The connection between human 
health and environmental management is the primary force behind future 
environmental standards and regulations. 

2. Air Quality 

The factory system that arose during the Western period of industrialization 
encouraged the centralization of production near urban centers."6 The noxious 
fumes arising from factory smokestacks created health concerns among many in 
the growing popu lations li ving near factories. Urban dwellers were often forced 
to shut their windows tightly to keep out the stench and black soot from factories. 
Such actions merely increased the chances for infection in dwellings where 
disease was already prevalent. Many citizens in the cities li ved under a "black 

71 . /d. at 343 . 
72. WOHl, slIpra nOle 18. at 118-20. 
73 . /d. at 119. In 1832, over thirty riots broke out in London, Liverpool. Manchester. and other industrialized 

cities throughout England. Id. 
74. See WOHL, supra note 18. 
75. See, e.g., The Public Health Acts of 1848. 1866. 1872. 1875: In fectious Diseases (Notification) Act. 

1889.52 Vic!., c.75 (Eng.): Rivers Pollution Prevention Act. 1876, 39 & 40 Viet .. c .75 (Eng.) (Available in 
CHARLES JOSEPH H AWORTII, THE STATI, LAW R EI..ATING TO RIVERS POLLUTION ( 1897» . 

76. See MELDSI, supra notc 18, at 27. 
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canopy of smoke" and a constant fog which stung the eyes and inflamed the 
lungs77 In England, loca l urban health authorities reported hundreds of incidents 
of nausea, vomiting, bronchial and respiratory complaints, poor digestion , and 
lack of appetite to the Public Health Boards, which began linking such ailments 
to air pollution .'8 Several local citizen groups emerged to pressure the govern
me nt to regulate pollution and promote cleaner air.'9 

3. Water Quality 

Industrialization and urban growth also polluted the rivers. The need to di scard 
factory and human waste and the population growth of the industrialized city led 
to the development of sewerage systems that pumped large amounts of untreated 
sewage into the ri vers of newly industriali zed nations. One official report 
described pollution in the Thames in England : 

Throughout the whole course of the ri ver . .. fouling of the water by sewage 
from cities, towns, villages, and single houses generally prevails. The refuse 
from paper mills [and] tanneri es ... passes into the stream. There is no form of 
scavenging practised for the surface waters of the Thames, but carcasses fl oat 
down the stream until wasted by corruption. The river receives unchecked the 
whole of the pollution, solid and fluid , of Ihe district; and this the same water, 
after it has becn so polluted, is abs tracted, sand-filtered and pumped into the 
Metropolis for domestic use.80 

Industrial waste from factories added large quantities of metallic salts, lime, and 
chemical washes that combi ned to create a poisonous mix of industrial solvents 
sufficient to kill fi sh and infect thousands of ci tizens li ving and working 
downstream. In Britain, under pressure from numerous citizen groups, the 
government formed the Royal Commission on River Pollution in 1867.81 The 
Commission made numerous recommendations regarding the shape that future 
legislation should take regarding water pollution82 

By the 1870s, increased environmental degradation, growing public anger over 
the effects of that degradation, and a largely pro-refonn mindset resulted in a 
major piece of governmental regulation in the industrial era- the Public Health 
Act of 1875 8 3 Though the Public Health Act did not strictly regul ate the 
environment, it did recogn ize that the various forms of epidemic and endemic 
diseases afflicting industrial cities were directly caused by atmospheric impuri-

77. See WOHL. mpra note 18. at 208. 
78. Id. 
79. Id. 
80. Id. aI 233 (citing an 1867 report by the Royal Commission on the Pollulion of Rivers). 
81. Id. al 235. 
82. ld. aI 236. 
83. Public Health Act. 1875, 38 Viet.. c.55 (Eng.). 
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ties produced by both decomposing animal and vegetable substances, and the 
filth y conditions caused by overcrowding84 

The Act was far from comprehensive, and even in its day was criticized fo r 
being, "so little in the interests of the public and so vastly in the interests of 
polluters."ss Even so, the Act was a response to growing public dissatisfaction 
with unchecked industrializati on and served as an important precedent for future 
regulation . For the first time, government was charged, both nationally and 
locally, with the responsibility to take appropriate measures aimed at improving 
the quality of the water supply and eliminating waste and refuse.s6 

Two forces con verged during the Industrial Revolution that had a profound 
effect on future generations of environmentalists. First, the environmental, soc ial, 
and political consequences of largely unregulated industrialization became appar
ent to policy makers and affected citizens on a scale not possible until the event of 
mass industry. Second, governments began to realize that neither market forces 
nor the positi ve aspects of industrialization would, alone, mitigate industriali za
tion's negative consequences. Additional regulation was needed if countries were 
to make successful use of industry. Yet, the scope of regulation and the ro le the 
public would play in creating or enforcing any regulatory scheme was still 
undec ided. The Public Health Act in Britain was limited in scope and envisioned 
only a modest role for the central government, leaving the bulk of regulation a 
local issue. 

C. STAGE THREE THE U.S. REACTION - CENTRALIZING THE REG ULATORY PROCESS 

In the United States, too, the environmental consequences of unregul ated 
industrial development were generating concern among many citizens who by 
the early twentieth-century began to clamor for some form of government 
regulation. As in Britain, env ironmental reform was first a response to obvious 
health hazards and focused mainly on legislating public health and sanitation at 
the local level.87 However, as industriali zation continued to expand and the 
environmental effects of that industrialization became more apparent, a number 
of factors began to affect the shape that environmental regulati on would take in 
the twentieth-century. 

First, the environmental movement became increasingly tied to the progressive 
movement of the early twentieth-century, a movement which generall y sought to 
reform the ill social effects of industrialization . The progressive movement 
provided an organized structure in which to house a burgeoning environmental 
movement, which, unlike its counterpart in Europe, aimed at reforming more 

84. SrIELvOCiEL. SlIpru nOle 52, at 599. 
85. WOHI.. supra note 18. at 248. 
86. /d. at 246-247. 
87. See MELOS!, slipra note 18, 31 40. 
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than just sanitary conditions for publi c health purposes. Martin Melosi argues 
that by the I 890s, what was once merely a concern for public health had 
"expanded into a broader environmental perspective, indicating that reformers 
were beginning to see pollution not merely as an irritant but as an unwanted 
by-product of industrialization.""" Fusing with the progress ive movement helped 
to propel the environmental movement into the mainstream of social movements 
in the United States in the early twentieth century89 

While the progressive movement popularized and energized the environmental 
movement, carrying it beyond discussions of nuisance and public health, public 
calls for regulation were still very local in nature. This was partly due to the fact 
that environmental science lagged behind growing environmental concern. 
Pollution problems were seen as local isolated cases, and reformers did not 
understand the broad inter-relationships among multiple pollutants. For the 
average reformer, the goal was to eliminate pollution, not to regulate the source'"o 
Many of the Progressive Era environmental movements, though popular, were 
led by technical professionals working within local municipalities. There was a 
great belief in the ability of technical experts to develop strategies to fight 
pollution, and the public as a whole placed a large degree of faith in this 
process .9 1 

After World War II, a combination of forces drove the impetus for the modern, 
centralized, environmental regulatory scheme in the United States. Great strides 
in the science of ecology revealed the interlocking relationships among popula
tion growth, industrialization, resou rce use, and pollution and demonstrated that 
environmental degradation was not merely a local problem.92 The new science, 
along with a bevy of popular and persuasive books and social activism, fueled 
and strengthened the conservation-based environmental movements already 
begun during the Progressive Era. F inally, several well-publici zed environmental 
disasters convinced middle America that local remedies would not be enough to 
stem a rising environmental crisis:3 The environmental movement was growing 
and, by the I 960s, hundreds of environmental groups emerged demanding more 
centralized federal regulation of industry. 

By 1980, the major pieces of U.S. environmental regulation had been enacted, 

88. Id. 
89. [d. at 213. Major Progressive Era environmental reform movements such as the conservation movement 

and the urban environmental movement made great strides to educate the urban popUlation on the issues of 
resource conservat ion and addressing industrial waste and pollution. 

90. [d. at 59. 
91. [d. at 2 14. 

92. See, e.g., PAUL R. EHRLICH, T HE POPULATION Boo: ... ! (Ballantine Books 1986) (1968); BARRY COM1-.'10NER, 
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93. For example, 300 people died in New York City in 1963 due to the existence of concentrated air 
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fish-kill in Lake Erie. 
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and the federa l era of environmental protection had emerged ."4 These comprehen
sive statutes established the modern ground rules for environmental protection by 
mandating environmental impact assessment by public and private entities and 
establishing controls on ai r and water pollution, toxic substances, and hazardous 
wastes. 

Ill. THE I MPORTANCE OF PUBLIC PARTICIPATION RIGHTS TO MODERN 

ENVIRONMENTAL R EGULATORY SCHEMES IN THE I NDUSTRIALIZED W ORLD 

The modern environmental laws of the United States and the European States 
reflect a policy that encourages all types of active public participation in all 
aspects of environmental regu lation."5 Under the current environmental regu la
tory scheme of the United States, public participation mandates are ubiquitous. In 
fact, the EPA has recently launched a number of programs aimed at expanding the 
role of the public in the regulatory process in a way that emphasizes the need for a 
consensus-based holistic approach to environmental decision-making.96 Thi s 
section wi ll detail the public participation provisions within the predominant 
environmental regulatory statutes in the Un ited States as well as within the EPA's 
recent policy initiatives. For comparative purposes, this section will also high
light high-level environmental public participation initiati ves in the European 
Union. The purpose for highlighting these provisions is to advance two goals: ( I) 
to point out that environmental public participation rights have become crucial to 
environmental regulation and development in industrialized nations, and (2) to 
set forth the template for environmental public participation rights by examining 
the Western incarnation of those rights, a model that is currently being used by 
transitional States throughout the world. 

A. PUBLIC PARTICIPATION MANDATES WITHIN MAJOR ENVIRONMENTAL ACTS OF THE 

UNITED STATES 

From the traditionally reactive authorization of citizen-suit provisions to the 
more proactive participatory mechanisms aimed at public in volvement in the 
policy formation stage, U.S. env iron mental regulatory law envisions a broad 
participation regime. 

l. The National Env ironmental Policy Act 

Hailed by many as the statute that launched the "environmental decade" of the 

94. See, e.g. , National Environmental Policy Act. 42 U.S.c. §§ 432 1-4370(t) (2004): Clean Water Act, 33 
U.S.c. §§ 1251-1387 (2004); see also PERCIVAL, slIpra note 2 1. at 88. 

95. See supra nOle 2 and accompanying text. 
96. See infra notes 158-73 and accompanying text. 
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I 970s, the National Env ironmental Policy Act (NEPA)9? was s igned into law in 
1970 by President Richard Nixon 98 In many ways NEPA represents the culmina
tion of an escalati ng policy race between both parties in Washington, each 
determined to convince an increasingly alarmed and acti ve public that it was 
more committed to environmental preservati on and sustainable development 
than the other99 Essentia lly, NEPA codifies the general environmental policy of 
the United States by setting forth a number of broad principles and goal s 
designed to ensure environmental responsibility among the agencies of the 
federal government. 'oo Central to the statute is the policy statement that the 
federal government must use "all practicable means and measures ... to create 
and maintain conditions under which man and nature can ex ist in producti ve 
harmony, and fulfill the soc ial , economic and other requirements of present and 
future generations of Americans," which has become standard phraseology for 
sustainab le development. '0' Under NEPA, each federal agency is responsible for 
imple menting the Act 's requirements. However, NEPA also created a central 
agency, the Council on Environmental Quali ty (CEQ), to coord inate compliance 
among the agencies and to conduct general rulemaking for the implementation 
and enfo rcement of the Act. 102 

To achieve its broad goals, NEPA instructs federa l agencies to consider the 
likely environmental effects of their ac ti vit ies by conducting environmental 
impact statements (EIS). NEPA's EIS provisions require that a ll federal agencies: 

include in every recommendation or report on proposals for ... major federal 
actions significantly affecting the quality of the human environ ment, a detailed 
statement by the responsible official on: (i) Ihe environmental impact of Ihe 
proposed action, (ii ) any adverse en vironmental impacts which can not be 
avoided should the proposal be implemented, (i ii) alternatives to Ihe proposed 
action, (iv) the relationship between short-term uses of a man's environment 
and the maintenance and enhancement of long-term productivity, and (v) any 
irreversible and irretrievable corrun iLIncnts of resources which would be 
involved in the proposed action should it be implemented. 103 

The courts have interpreted these EIS obligations to have a broad reach, and as a 
result , agencies devote a lot of time and economic resources to developing EISs. 

Congress responded to pub lic concern and demands for greater part icipation 
by including various mechanisms in NEPA to encourage the public's participa-

97. 42 U.S.c. § 4231-4347 (2004). 
98. PERCIVAL, slIpra nOle 2 1, at 783 (citing Bmdley C. Karkkaincn. Toward a Smarter NEPA : Monitoring 

a lld Mal/aging Government Ellviro/lll1eflfal Performance. 102 COLU~:I . L. REV. 903, 904 (2002». 
99. Id. at 784. 
100. Id. 
[01. 42 U.S.c. § 433 1(a) (2004); see infra notes 195·205 and accompanyin g tex t. 
102. 42 U.S.c. §§ 4342. 4344 (2004). 
103. 42 U.s.c. § 4332(c) (2004). 
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tion in helping develop and implement national environmental policies. '04 First, 
once an agency prepares an EIS, it must publish the EIS in the Federal Register 
for public review. l OS The public then, under the procedures set forth in the 
Administrati ve Procedure Act (APA) 106, has an opportunity to comment on the 
EIS. Second, NEPA authorizes the CEQ to establish and seek ass istance from a 
Citizen's Advisory Committee on Environmental Quality, a group composed of 
several academics, nonprofit organizations, and citizens. ,a

? Finally, NEPA pro
vides the EPA with funding to make grants to nonprofit citi zen groups to support 
and encourage participation. l as 

The CEQ regulations fu rther stress public involvement in almost every aspect 
of NEPA implementation, extending from notice and comment procedures to 
redress in the courts for NEPA non-compliance. '09 In addition, the Act requires 
individual federal agencies to promulgate their own regulations fo r implementing 
NEPA in a way that supplements the CEQ regul at ions. 11 0 Taken together, these 
provisions ensure a strong commitment by all fede ral agencies to in volve the 
public in government decisions regarding projects impacting the environment. 

2. The Clean Water Act 

Centuries of unabated industrialization had taken their to ll on the fresh water 
suppl y of the Un ited States by the middle of the twentieth century. I I I By 1970, 
most snldies estimated that only thirty to forty percent of assessed waters were 
safe for fi shing or swimming. 1 12 Faced with almost dai ly stories regarding the 
adverse health consequences of pollution levels in the water and incessant public 
calls for greater regulat ion of industrial polluters, Congress took action in 1970 
with the C lean Water Act (CWA), I i3 the most comprehensive source of federal 
regu latory authority to control water pollution' 14 The CWA institutes a permit 
sys tem whereby legal dischargers are limited, by permit, in the amount of effluent 

104. 42 U.S.c. § 433 1(c) (2004) ("[E]ach person has a responsi bil ity 10 contribute 10 the preservmion and 
enhancemenl of the en vironmenl ."). 

1 05. 42 U.S.c. § 4332(c)(i)-(v) (2004). 
106. 5 U.S.c. §§ 55 1-596 (2004). 
101. 42 U.S.c. § 4345 (2004). 
108. 42 U.S.c. § 4368 (2004). 
109. See. e.g .. 40 C. F.R . § 1501.7 (2004) (calling for public input in agency "scoping" decisions); 40 c.F.R. § 

1502. 19 (2004) (allowing for ready public distribution of environmental impact statements 10 al l who request 
draft copies of the re levant documents); 40 C.F.R. § 1503. 1 (a)(4) (2004) (requiring agencies to allow for open 
comment procedures); 40 C.ER. § 1503.4 (2004) (requirin g agencies 10 respond to commenlS from concerned 
pan.ies). 

110. 40C.FR. § 1501.3(a)(2oo4). 
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11 3. 33 U.S.c. §§ 1251-381. 
11 4. PERCIVAL, Sllpra note 21, at 581. 
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they may discharge.' IS The CWA al so prohibits all unpermitted di scharges of 
pollutants from "point sources" into the "waters" of the United States.' ' 6 Under 
the Act, states must plan for control of pollution from other non point sources not 
covered by the permitting process." ? The CWA has been described as "breathtak
ingly ambitious" in that the Act's broad mandates impose upon the nation's 
regulatory framework the unenviable task of wholly eliminating the discharge of 
illegal amounts of pollutants into the nation 's navigable waters. " s 

Not surprisingly, public participation pl ays a prominent role in creating, 
implementing, and enforcing provisions of the CWA. As with NEPA, the CWA 
mandates broad public input, reaching through notice and comment proceedings 
into the development and en forcement of any regu lation, effluent limitation, or 
agency plan ." 9 Funher, EPA' s regulations implementing the CWA afford the 
public the opportunity to participate, through advisory groups, in the production 
of policy guidance documents and citizen guide handbooks.' 2o Citizens also 
routine ly participate, through notice and comment proceedings, in the issuance, 
modification, and enforcement of permits under the National Pollution Discharge 
Elimination System (NPDES).' 2' The EPA and relevant state agencies must not 
only provide the public the 0ppOitu nity for input, but they must al so promulgate 
regulations that set up speci fic guide lines for public participation. 122 This 
requirement creates a stabl e structure around the participation process and 
ensures a minimum level of effecti veness . 

In addition to these traditional avenues of public participation, the EPA has 
recently initiated a number of programs designed to garner even greater public 
input with regard to the CWA. For instance, the agency has issued a new 
management strategy that seeks to implement source control measures for 
nonpoint sources of water pollution. '23 The strategy encourages broad integration 
of public input and promotes greater use of the Internet and other technology 
processes as a way to disseminate in fo rmation and promote public input in 
environmental decision-making.'24 

3. The C lean Air Act 

By the middle of the twentieth century, exposure to unhealthy levels of air 
pollutants such as carbon monoxide, lead, and ozone, along with more hazardous 

115. Id. aI 582 (ciling § 402 of the CWA). 
11 6. ld.(citing§30 I of theCWA). 
117. ld. (citing§3 190f theCWA), 
11 8. Id. 
11 9. 33 U.S.c. § 125 1(e). 
120. See 40 C.F.R. §§ 124.5 1· 124.66(2004). 
12 1. [d. 

122. Id. 
123. See EPA Draft Strategy to Control Nonpoint Source Pollution. 
124. Id. 
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air poll utants such as mercury and benzene, caused adverse health conditions 
among many U.S. ci tizens. ' 25 There were thousands of documented cases 
concerning respiratory tract problems, eye and throat irritation, lung disease, 
retardation, and leukemia among citi zens of all races and backgrounds. 126 

Against this backdrop, the Clean Air Act (CAA)127 amendments, enacted in 
1970, sought to broadly regul ate releases of specific types of harmful air 
po llution. '28 Like the other major environmental statutes created in the early 
1970s, the CAA mandated that the EPA, in combination with the states, create 
and enforce regulations ai med at an ambitious program of pollution reduction. 

Similar to the CWA, the CAA allows the publ ic to participate broadly in the 
creation, implementation, and enforcement of its provisions. The Act provides fo r 
public notice and comment to related consent orders and sett lement agreements 
between polluters and the EPA. ' 29 The Act also mandates public notification of 
violations of national ambient ai r quali ty standards. 130 Further, citizens have an 
opportun ity, under the provisions of the Act, to participate in the EPA's rulemak
ing procedures regarding implementati on and enforcement of the CAA.'31 
Finally, the public has the opportunity, through notice and comment proceedings, 
to partic ipate in the creation and implementation of a state's plan for how to 
implement the national standards, and citizens have full access to nearl y all 
information submitted by owners and operators of existing, modified , and new 
sources of air pollution pertaining to whether those owners and operators remain 
in compliance with the state's plan and with the CAA generall y. 132 

Some critics have called into question the success of both the CAA and the 
CWA at implementing broad participation rights both regionall y and nation
ally. 133 However, there is evidence that local ized public participation initiatives 
have garnered attention. For example, in EPA Region 10, the EPA's Water 
Division published a document called the EPA Lakewalk Manual: A Gu idebook 
for Citizen Participation.'34 This document was designed to empower local 
participation by teaching concerned citizens how to visit lakes in the region to 

125. See PERCIVAL, supra note 21 , at 491-94. 
[26. Id. at 492. 

127.42 USc. §§ 7401 -7671 (2004). 
128. See PERCIVAL, supra note 21. at 494 . 

129. 42 u.s.c. § 7413(g)(2004). 
130. 42 u.s.c. § 7427(0)(2004). 
131. 42 u.s.c. § 7607(d). (h)(2004). 
132. See 40 C.F.R. §§ 51.102. 51.285 (2004). 
133. See generally Janet S. Hmhaway. The Clean Air Act and the lntermodal Swiace TrUIISIJOrtatiol1 alld 

Efficiency ACf. ill AM ERICAN BAR ASSOCIATION. PuIlLlC PARTICII'ATION 28, 31-32 ( 1994) (annual conference 
repon of the Public Services Division , Standing Comminee on Environmental Law of the ABA); Spyke. supra 
nOie I. 

134. See U NITED STATES ENVIRONt\'lENTAL PROll~CTION AGENCY, EPA LAKEWALK MANUAL: A G UIDEBOOK FOR 

CITIZEN PARTICIPATION ( 1996); Spyke. SIII)ra note 1. at 283. 
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compile water quality data. 135 The manual also instructs those citizens on how to 
turn over the collected data to the EPA or to environmental groups with the 
capability to anal yze the data to determine whether the water quality meets CWA 
guidelines."6 The pamphlet includes worksheets and template forms to aid 
c itizens in data recordation. 

In another example of successful local pal1icipation, the EPA has launched a 
series of initiatives designed to garner public input in local transpOl1ation and 
economic development planning aimed at reducing detrimental air emiss ions.' 37 
These programs are designed to in volve the local public earlier in the planning 
process and to arm citizens with the information necessary to effecti vely 
pal1icipate in en vironmental decision-making. ' 38 The EPA has made it a priority 
to enhance the public 's education, thereby enhancing the public's ability to 
pal1icipate, by providing credible information and technical assistance to local 
citizens who want to develop alternative strategies for consideration by local 
planning boards. '39 This meaningful participation has had success in empower
ing ordinary citizens, in addition to traditi onal environmental groups, to affect 
rea l environmental policy at the grassroots level. 

Perhaps most significantly, both the CAA and the CWA provide citizens with 
the power to enforce the Acts' provisions through use of the citizen suit '40 
Citizen suits permit citizens to act as "pri vate attorneys general" and to bring 
legal actions to force the EPA to enforce prov isions of the environmental 
statutes .'4' These suits are brought on behalf of the public at large and typicall y 
seek to compel action rather than to vindicate purely personal loss . Under the 
provisions, citizens may bring two types of suits: (I) "enforcement suits" against 
violators to enforce the requirements of the environmental law in question; and 
(2) "action-forcing suits" against public offi cials for an alleged failure to perform 
"nondi scretionary" duties under the environmental law in question. ' 42 Citizens 
bringing suits under these provisions can typically seek injuncti ve relief, civil 
penalties, or both. Congress injected the right to bring citi zen suits into the CWA 
and the CAA to guard against the possibility that "special interest creep" in the 
agency might at times impede the agency from acting to enforce the prov isions of 
the Act. '43 The lawsuits al so allow citizen groups to act as the eyes and ears for 

135. Spyke, supra note 1, at 283. 

136. ld. 
137. See Hathaway, .wpra note [33, at 28-29. 
138. ld. 
139. ld. 
140. 33 V.S.c. § 1365; 42 U.S .C. § 7604; see Mullikin & Smith. supra note 7. 
[41. See genemlly JEFFREY G. MILLER, CITIZEN SUITS: PRIVATE E NFORCEMENT OF F EDERAL POLLUTION 

CONTROL LAWS (1987). 

142 . See Eileen Gauna, Federal Environmental Citizen Provisions: Obstacles alld Incenrives Ol! the Road to 
Environmental Justice, 22 ECOLOGY L.Q. 1.40- 1 ( 1995), 

143. Id. 
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the EPA when the agency experiences periods of budget shortfalls. '44 While 
citizens face a number of constitutional limitations and statutory requirements 
(both substantive and procedural) in bringing lawsuits under these Acts, the 
presence and availability of citizen suits as an enforcement mechanism contribute 
to the already broad arsenal of environmental participatory powers garnered by 
the public. 

4 . The Comprehensive Environmental Response, Compensation, and Liability 
Act 

Perhaps more than any other major piece of environmental legislation , the 
Comprehensive Environmental Response, Compensation and Liability Act (CER
CLA)'45 came about as a direct result of growing public concern and dissatisfac
tion with the unmitigated consequences of unregulated industry practices. '46 

CERCLA is arguably the most comprehensive legislative approach to federal 
environmental protection. '47 

CERCLA authorizes the EPA to spend monies from a "Superfund" (funded 
initially through a tax on chemical feedstocks) on operations for short-term 
removal of hazardous substances, longer-term remediation, or both, depending 
on conditions set forth in the ACL '48 The federal government can then bring an 
action for cost recovery against any or all potentially responsible parties as 
designated under the Act, whether or not those parties were ultimately respon
sible for the release of the hazardous substance . 149 

Like the other major environmental acts, CERCLA contains provi sions creat
ing broad public participation at all levels. Most of the participation provi sions 
are aimed at ensuring the locally affected public plays a crucial role in the 
cleanup of identified "Superfund" sites located in their communities. ISO For 
example, the Act mandates a process by which the public can participate in the 
development of administrative records related to removal and remediation 
actions. lS I This ensures the local public has a hand in supervising the creation of 
the only official evidentiary record an administrative court may review upon a 
legal challenge brought before iL' 52 In addition, the public has a right to judicial 

144. Mullikin & Smith, supra note 7, at 76. 
145. 42 U.S.c. §§ 960 1-9675 (2004). 
146. CERCLA was nearly a direct response to the Love Canal disaster in Niagara, New York in 1978. For an 

excellent treatment of this event and the tremendous public response it triggered, see JUDITH A. LA YZER, THE 
ENVIRONMENTAL CASE: T RANSLATING VALUES INTO PULlCY 52-77 (2002). 

147. See PERCIVAL, Sl/pra note 21, at 224. 
148. 42 U.s.c. §§ 9604, 9606 (2004). 

149. 42 U.s.c. § 9607 (2004) . 
150. 42 U.s.c. § 9613(0) (2004). 
15!. 42 U.S.c. § 96 13(k) (2004) (removal actions deal with emergency removal while remedial actions tcnd 

to be long-term clean-up projects that are more permanent in effect). 
152. According to CERCLA and the APA, a rev iewing ad min istrative court may only look to the 
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rev iew of any regu lation promul gated under the Act, and the public must be given 
notice and chance to comment during public meetings on the scope and effect of 
all removal actions, including alternative plans. ' 53 The EPA is required to 
respond to any significant comments and/or new information submitted during 
these public meetings.1S4 Like the CWA and the CAA, CERCLA ensures that 
citizen participation in the public meetings is meaningful by offering citi zens 
tec hnical assistance grants designed to aid public understanding of complex 
clean-up concepts. ' SS Once a fin al clean-up plan and remedy is selected, CER
CLA mandates public notification regarding any changes from the original 
plan. ' S6 Finally, CERCLA provides for citizen suits against the EPA for failure to 
perform all nondiscretionary duties under the ACt. ' S7 However, this prov ision is 
narrower than those under the CWA and the CAA and has been interpreted by the 
courts to delay such suits until the remediation is undertaken. ,s8 

B. THE FUTURE OF ENV IRONMENTAL PUBLIC PARTICIPATION IN THE UNITED STATES, 

MOVING BEYOND NOTICE AND COMMENT PROCEEDINGS 

Recently, the EPA has expanded public participation beyond pure statutory 
mandates by encouraging a public role in consensus building. The EPA's 
rationale for its consensus building efforts is that public participation is more 
effective when key public stakeholders are included in the environmental 
decision-making process at the earliest possible time and when public stakehold
ers ' opinions are given equal weight in relation to all other stakeholders, such as 
lobbyists, government officials, experts, and non-governmental organi zations 
(NGOS). ' S9 Two notable examples are found in recent EPA initiati ves calculated 
to: (I) build holistic integration of environmental decision-making based on 
consensus building, and (2) include environmental justice protections to ex isting 
permitting processes that would ensure the equitable treatment of minority 
communities by requiring their participation in decisions that affect their environ
ment. 

The consensus-building approach, to be effecti ve, requires that all interested 
parties develop implementat ion proposals for the initiation of a project affecting 
the environment or the resolution of an environmental issue. The merits of the 

administrative record. 42 U,S .c. § 96 13(k) (2004): 5 U.S.C. § 557 (2004). 
153. 42 USc. § 96 I 3(k)(2)(B) (2004). 
154. Id. 
155. 42 U.S.C. § 96 1 7(e)(2004). 
156. 42 USc. § 9622(d)(2) (2004). 
157. 42 USc. § 9659(a)(2) (2004). 
158. See ClinlOn County Comm'rs v. EPA. t 16 FJd 10 18. 1024 Od Cir. 1997); Schalk v. Reilly. 900 F.2d 

1091. 1095(7lhCir. 1990). 
159. See Spyke, supra note 1. at 287 (cit ing Lawrence E. Susskind. Overview of DevelopmellfJ in PI/blic 

Participatiol/ , ill AMERICAN BAR ASSOCIATION. PUBLIC PARTIClrATION 2. 2 (1 994) (annual conference report of 
the Pu blic Services Division. Standing Committee on Environmental Law of the ABA», 
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proposals are discussed and debated in a series of roundtable sess ions moderated 
by neutral fac ilitators, and a fin al solution is only accepted when consensus, not 
total agreement, is reached. 160 Every participant must agree that the negotiations 
were conducted in good faith and that a ll issues were heard and resolved wi th in 
the li mits imposed by law and economic feasibility. '61 

An example of thi s holistic consensual approach to environmental dec ision
mak ing can be found in EPA's "Green Communities Program," launched in 
1997, '62 which encourages local communities to work towards a "shared vision" 
of sustainable development. ' 63 The EPA helps communities to work toward a 
shared vision through a fi ve-step program, based largely around the concept of 
consensus building. ' 64 The EPA shares information liberally with communities 
seek ing to implement such programs to enable all the stakeholders to conduct 
meaningful discuss ions and create lasting, effecti ve po licies based on consen
SUS.

165 

Recognizing that poor and minority communities often fail to take advantage 
of traditi onal public participation avenues for a variety of reasons, the EPA, 
pursuant to an executive order, I 66 has taken steps to ensure that all citizens have a 
voice in decisions that affect their environment. The agency has dev ised an 
Environmental Justice Checkl ist that effecti vely forces the integration of environ
mental justice considerations into public participation programs.'67 The EPA's 
injection of environmental j ustice concepts into its regulations represents the 
acknowledgement that public participation in environmental decision-making 
requires inclusion of a ll public actors to be both fair and effecti ve. Failure to 
include all actors from the onset of a dec ision inevitably leads to future conflict if 
the concerns of affected stakeholders are not addressed. 

This approach to environmental decision-making is similar to the Collabora
tive Compact Model that has been successfull y used to create binding industry 
and community partnerships in the United States. Based upon mutual understand
ing of needs and priorities, interested parties can develop effecti ve and meaning
ful rules governing the management of the environment. The Collaborati ve 
Compact Model " is based on the be lief that there is a clear paralle l between 

160. Id. 
161. See Lawrence E. Susskind, Overview of Developl1lellfJ ill Public Participatiol/ . ill AMEIUCAN BAR 

ASSOCIATION. PUBLIC PARTICIPATION 2, 4 ( 1994) (annual conference report of the Public Services Division, 
Standing Commiuee on Environmental Law of the ABA). 

162. See EPA Creel! Communities - WI/O We Are. Environmental PrOiection Agency. at hup:llwww.epa.gov/ 
greenkiUwhoweare.htm (last modified Nov. 10, 2003) [hereinafter Green Communit ies Program] . 

163. See Spyke, supra note l, at 288, 
\ 64. See Green Communities Program, .wpra note [62. 
165. Id. 
166. See Exec. Order No. 12,898,59 Fed, Reg. 7629 (Feb. II. 1994). 
167. See Spyke. slIpra nOle I , al 290: see also Douglas McWilliams. El/virol//l1el/tul Justice alld Indlls/rial 

RedevelofJmem: Ecol/omics al/d Equality il/ Urball Revitalization. 21 ECOUXiY L.Q. 705, 724 ( 1994). 
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rational regulatory promulgati on and reasoned environmental debate.,, '6. 
Scholars and practitioners have levied several criticisms against the relevant 

provisions regarding envi ronmental public participation.' 69 They argue that 
while the current slate of U.S. environmental laws may have put an effective 
participatory structure in place, the public is still dispossessed of the necessary 
traits to effectively participate in that structure.'7D Many also argue that the goals 
of public participation are relatively vague and often conflict with one another, '7 ' 
For instance, public participation is said to empower the individual and empha
s ize direct interaction with and access to deci sion-makers. These concepts 
conflict with existing predominant theories of collectivism and republicanism, 
which are deeply ingrained in modem Western political thought l 72 It is also 
argued that public participation processes are costly and time consuming and run 
cou nter to concepts of efficiency and control, two key rationales for administra
tive law. ' 73 

With regard to specific acts, critics argue that while the CAA, the CWA, and 
CERCLA allow stakeholders to participate in all aspects of environmental 
dec ision-making under their purview, often they do not do enough to locate key 
stakeholders, and when they do, they do not go far enough towards helping 
stakeholders understand the complexities and technical nature of the environmen
tal documents. '74 Finally, many argue that even where the major acts provide for 
early participation and make available and understandable key documentation, 
citizen participation fail s its objectives because citizen groups (and especially 
individual citizens) do not have the resources to compete with other stakeholders 
whose interests may run counter to their own. '75 

These are valid considerations, and they are the subject of several important 
scholarly articles. However, notwithstanding the ultimate effectiveness of the 
participation provisions and mandates in any part or all of the major acts in U.S. 
environmental law, the fact remains that the public has come to playa key role in 
environmental decision-making and cannot be extricated from the process. 

168. Mullikin & Smith, supra note 7, at 90. 
169. See. e.g., Rena I. Steinzor. Regulatory Reil/I'emion and Project XL: Does rhe Emperor Have AllY 

Clo/hes'!. 26 ENVTI .. L. REP. [0,527 pasJim (Oct 1996); W.R. Derrick Sewell & Timothy O' Riordan, The 
GII/fllre of Participation ill Envirollmel/tal Dec:isiol/II/(lkjllg. [6 NAT. RESOURCES J. I, 17 ( 1976); Daniel A. 
Farber, Ellvirollmentalism. Economics. ami Ihe Public [merest. 41 STAN. L. REV. 102 1, 1034 ( 1989); Susskind, 
supra note 161. 

170. Farber, supra note 169. 
17 1. See Spyke, slIpra note I . at 273. 
172. Id. 
173. /d. 
174. Id. at 274. 
17 5. Id. a1 275. 
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C. ENV IRONMENTAL PUBLIC PARTIC IPAT ION IN THE EUR OPEAN UNION: AA RHUS AND 

BEYOND 

This subsection highlights the major trends in environmental public participa
tion throughout Europe by examining the pertinent provisions of the Aarhus 
Convention, a far-reaching multilateral agreement focused on public participa
tion rights. 176 The purpose of thi s subsection is to expose a thread of continuity 
among European Union, European, and U.S. law regarding the great extent to 
which environmental public participation rights, and the elaborate legislative 
mechanisms to secure those rights, have surfaced and now playa cnlcial role in 
environmental decision-making throughout most developed regions of the world. 

The first fifteen member States of the European Union, and the European 
Community itself, have created environmental regulatory schemes containing 
significant provisions allowing for broad public participation in environmental 
decision-making. Like the United States, the shared historical experiences of 
Europeans have led to the recognition that the public must playa crucial role in 
implementat ion and enforcement of policies that affect the air, land , and water 
around it. Building on this tradition of environmental public participatory rights, 
the Aarhus Convention sought to create a multilateral agreement, negotiated and 
signed under the auspices of the United Nations, to ensure that all countries 
guarantee some form of participation in environmental decision-making. 177 Forty 
European States, including the first fifteen member States of the European Union 
and the European Community, have signed the agreement. 178 Several EU 
member States have already ratified the agreement, and most others are currently 
working internally to secure the support necessary for ratification. 179 

The Aarhus Convention aims to ensure basic public participatory rights in 
environmental decision-making. The agreement binds States to establish a 
minimum baseline structure upon which they can build three core systems of 
participatory rights: (I) the public 's right of access to information, (2) the 
public's right to a forum to participate, and (3) the public's right of access to the 
justice system.180 These principles establish the basic foundation of environmen
tal public participation rights and have been developed for some time in academic 
literature. However, they were first embodied as legal principles in the Rio 
Declaration in 1992. 18 1 Most developed European States already provide these 

176 . See Aarhus Con ve ntion. supra note 9. 
[77. See Sean T. McAllister, The COllvemioll 011 Access to Informatjon. Public Participation ill Decisioll

Making, and Access to iustice ill Environmental Matters, 1998 Cor.a. J. INT'L ENVTL. L. & POL 'y 187 ( 1998). 
178. See UNIn:D NAllONS EcONOMIC COMMISS ION FOR E UROPE. Aarhus COllve1!liol/, available al http:// 

www. unece.orgle nv/pp/ (last visited Feb. 5, 2005) . 
179. Id. 
180. McAllister, supra note 177, at 189. Aarhus Convention, supra note 9, arts. 5( 1)(b). 6(1)(a), 6( 11), 9( \ ), 

and Annex I. 
18 1. See infra note 203 and accompanying text. 
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rights to their citizens. However, the Aarhus Convention ensures that these rights 
never fall below a minimum threshold . ls2 In this sense, Aarhus represents a 
reaffirmation by Europeans that the public should play an important role in 
decisions that affect the environment. Moreover, Aarhus seeks to bring the 
participatory practices in the transitional States within Europe into balance with 
the more developed European States and the European Union generally.IS3 

Aarhus assigns the same importance to environmental rights as to human 
rights and calls on its signatory nations to work toward the incorporation of 
environmental rights to that degree (i.e., by giving environmental rights constitu
tional guarantees).IB4 While most of the parties to the agreement have stopped 
short of elevating environmental public participation rights to the level of 
constitutionally guaranteed human rights, all of the signatories have imposed 
upon themselves the obligation to provide all citizens with access to information 
and the opportunity to participate. 

Most significantly, Aarhus represents an earnest attempt to comply with one of 
the core principles of the Rio Dec laration- that environmental public palticipa
tion rights are not just legal rights in a democratic soc iety, but al so are crucial 
human rights essential to successful sustainable development and to securing the 
rights of future generations. ls5 The concept is critical to understanding the 
evolution of environmental public participation rights from rights that are merely 
given by the government to rights that cannot be taken away. Such advanced 
notions of participation as a human right are gaining ground globally and provide 
a glimpse into the future scope of public participation rights. 

IV. TOWARD AN INTERNATIONAL HEGEMONY: ENVIRONMENTAL P UBLIC 

PARTICIPATION RIGHTS, SUSTAINABLE D EVELOPMENT, AND THE DEVELOPING 

WORLD 

Two forces play crucial roles in pushing transitional States to implement 
environmental public participation rights. First, a number of important multilat
eral agreements, both international and regional, have given import and legal 
substance to the concept of public participation in environmental decision
making. These agreements have helped create sound legal principles to which 
many transitional States look for guidance in creating and implementing their 
own mechanisms.ls6 Second, there is growing internal pressure on transitional 
States, rooted in public concern for the environment that acts as a driving force 
for the implementation of environmental public participation rights. 

182. McAllister,sllpranolC 177, at 192. 
183. Namely former Eastern bloc countries and Turkey. 
184. McAllister, supra note 177, at 192. 
185. See infra note 203 and accompanying lext. 
186. Popovic. supra note 2, at 691. 
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This section demonstrates how the twin concepts of sustainability and partici
pation have deeply influenced binding regional agreements and international aid 
policies for development. Consequently, transitional States, bound by formal 
mandates, are implementing environmental public participation rights to an 
unprecedented degree. This section al so desc ribes how overwhelming internal 
pressure from concerned citizens forces transitional States to in volve the public 
in environmental dec ision-making. 

A. INTE RNATIONA L ENV IRONMENTAL AGREEMENTS 

Environmental public participation is a relatively recent concept within the 
recognized framework of broad international initiatives. ' 87 In fact, from 1940 to 
1970 there were no explicit environmentally-oriented international initiatives. '88 

Instead, early international initiatives focused on concepts such as human rights 
and equity. Yet, these instruments played an important role in laying the 
foundation for future international discourse on environmental public participa
tory rights. For example, the Universal Declaration of Human Rights provides 
that "everyone has the right to take part in the government of hi s country, directly 
or through chosen representatives.',,89 Article 19 of the Declaration provides also 
that "everyone has the right to freedom of opinion and expression; this right 
includes freedom to ... seek, recei ve, and impart information and ideas through 
any media.",90 Likewise, the International Covenant on Civil and Political Rights 
provides that every citizen "shall have the right and the opportunity ... (a) to take 
part in the conduct of public affairs, directly or through freely chosen representa
tives.',,91 Thus, while these instruments do not focus specifically on public 
participation in environmental issues, they do set forth principles that form the 
basic prerequisites to public participation and serve to acknowledge public 
participation as a basic human right, deserving protection and encouragement. 192 

In the 1970s and 1980s, two events resulted in a growing number of interna
tional environmental initiatives containing specific provisions that focused on the 
right to public participation in environmental decision-making. First, a series of 
environmental crises (e.g., the toxic contamination resulting from the 1978 Love 

187. Here. international initiatives are understood to mean conventi ons, agreements . declarations. general 
policy statements. and other forms of non-binding and non-enforceable international policy instruments. 
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Canal disaster and the 1984 Union Carbide explosion in Bhopal, India) forced 
leaders and organizations throughout the world to take notice of the global scale 
of environmental degradation. '93 Thi s heightened awareness stimulated a num
ber of international meetings on the environment and provided the catalyst for the 
global movement towards the concept of sustainable development.' 94 Second, 
increasingly popular and powerful environmental NGOs were permitted a place 
at the table during these meetings, and they forced the international community to 
include public participation rights as part of sustainable development.' 95 

I. Sustainable Development 

The concept of sustainable development emerged in 1972 with the commence
ment of the U.N. Stockholm Conference on the Human Environment. ' 96 This 
conference is generally recognized as marking the first large-scale international 
meeting linking the effects of human activities with environmental degrada
tion.' 97 Stockholm's stated goal, among other things, was to highlight the extent 
of the degradation resulting from pollution and resource destruction, and the 
conference was the first to acknowledge that social well-being was intimately 
related to environmental well-being.'98 The Declaration acknowledged that 
economic development was necessary for improvements in the living standards 
of the world's poorer and undeveloped States and proposed a number of 
principles to ensure such development would be sustainable. '99 Perhaps the most 
successful accomplishment of Stockholm is that it placed environmental con
cerns at the forefront of the international legal agenda for the next three decades 
and spawned a number of important international agreements regarding sustain
able deveiopment2OO 

In 1987, the U.N.-sponsored World Commission on Environment and Develop
ment (Brundtland Commission) released Our Common Future, perhaps the most 
influential expression on sustainable development to date 20

' The Brundtland 
Commission, like Stockholm, posited that economic development was necessary 
for human development but stressed that current patterns of development and 
consumption (in both the developed and developing areas of the world) must 

[93 . See ASEM Repon. SlIpra note 188. 
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change course to fit within the planet's ecological limits202 Our Commol! FUTUre 

stressed that environmental concerns and economic concerns were related and 
that both must be attacked through a series of initiati ves aimed at poverty 
reduction, education, conservati on, and, most importantl y for this paper, public 
participation203 

Global attention to sustainable development peaked at the 1992 U.N. Confer
ence on Environment and Development in Rio de Janeiro (Rio)204 The size and 
scope of Rio speaks to its significance. The conference brought together represen
tati ves from 179 States and included the Earth Summit, the largest-ever meeting 
of world leaders?05 Taking the helm from the Brundtland Commission, the 
conference aimed to address, authoritatively, what many considered to be an 
emerging triumvirate of cruc ial problems: environmental protection, soc ial 
progress, and economic deveiopment206 In the end, Rio produced two interna
tional agreements, two statements of principles, and a major action agenda on 
worldwide sustainable development, thus lay ing the groundwork for States 
around the world to incorporate the concept of sustainable development into their 
binding regional agreements and domestic legislation .207 

2. Injecting Public Participation into Sustainable Development : The Role of the 
Non-Governmental Organization 

One of the forces driv ing the notion that public participation should play an 
important role in the evolvi ng concept of sustainable development was the 
growing prominence of NGOs.z°8 The public was not in volved in the processes 
that produced early environmental initiatives such as Stockholm; there was 
simply no protection of the public interest other than through the State represen
tatives. The recogniti on of public in volvement had to surface in the processes that 
produced the initiati ves before it could appear in the text of the initiati ves 
themse lves . Once the Un ited Nations allowed NGOs to take part in environmen
tal conferences, the NGOs pushed fo r provisions that would all ow for greater 
public participation and promote greater public awareness and education 209 

Consequently, the international environmental instruments that emerged 
throughout the 1980s and 1990s reflected this new spirit of participation. For 
example, the World Charter for Nature, a resolution of the U.N. General 

202 . Id. 
203. /d. 

204. United Nations Conference on Environment and Development. Rio Declaration on Environment and 
Development, U.N. Doc. AlCONFlSl/SfRcv.I ( 1992) [hereinafter Rio Declaration]. 

205. Popovic . .iupra notc 2, aI 700. 
206. /d. 

201 . /d. at 70 I. 
208. See ASEM Repon . .HIpra note 188. 
209. /d. 



2005] E NVIRONMENTAL M ANAGEM ENT AND THE P UBLIC 425 

Assembl y, expl icitly imposes a duty upon the public to act in accordance with 
their national legislation and prov ides that "all persons ... shall have the 
opportunity to participate ... in the formu lation of decisions of direct concern to 
the ir environment. ,,2'o Several environmental agreements have since fo ll owed 
suit with similar provi sions.2l

' 

Thus, the twin concepts of sustainability and participation combined to make 
environmental public participation rights a key feature in the modern interna
tional environmental landscape. By the time of the Rio Conference in 1992, 
global support for environmental public participation reached its zenith of 
expression 2

'2 Addressing public participation specifically, Principle 10 of the 
Rio Declaration states: 

Environme ntal issues are bes t handled with the participation of all concerned 
ci ti zens, at the relevan t leve l. At the national level, each shall have appropriate 
access to information concern ing the e nvironment that is held by public 
authorities , including information on hazardous materials and activities in the ir 
communities, and the opportunity (Q participate in decision-making processes. 
States shall facilitate and encourage public aware ness and participation by 
making information widely ava ilable. Effec tive access to judicial adm ini stra
ti ve proceedings, includi ng redress and remedy, shall be provided. 213 

The Rio Declaration essentially cod ified the basic and famili ar concepts 
underlying effective pub lic participation: ( I) access to information, (2) right to 
participate in decision-maki ng, (3) right to judicial enforcement, and (4) rem
edy.2l4 With the Rio Declaration, public participation in environmental dec ision
making became a legitimate part of the discourse of international environmental 
law and a legitimate policy expression to which many transitional States would 
strive to achieve2l5 Furthermore, the phi losophy of the Rio Declarat ion would 
come to penneate all subsequent major international environmental initiat ives 
that now almost uni versally affi rm the concept of public participation 2 '6 

The importance of broad international initiatives such as the Rio Declaration 
lies not in any particular legal obligation set forth by the initiat ive itself; rather, 
such initiati ves are important because they provide a framework for an opera-

2 10. World CharIer for Nalure, G.A. Res. 37/7, U.N. GAO R, 37th Sess., Supp. No. 51. at 18, U.N. Doc. 
Al37/5 1 (1982) (referencing principle 23). 

211 . See , e.g., Draft International Covenant on Environment and Development. art. 12, U.N. Doc. 
AlCONE I511PC/WG. 111/4 (199 1); Bruntland Report , supra note 201 . 

212. See Rio Declaration, supra note 204. 
213 . Id. at 878. 
2 14. See supra note 2 and accompanying text. 
215. Popovic, supra note 2. at 699. 
216. See generally, e.g., Un ited Nations Conference on Environment and Development , Agenda 21, U.N. 

Doc. AlCONF. 15 1/PC/ IOO/Add . 1 (1992) [hereinafter Agenda 21]; Mal mo Declaration. U.N. UNEP. 6th Sess .. 
Doc. UNEP/GC/SS .VVI (2000). 
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tional right that refl ects international consensus217 Furthermore, such broad 
instruments often form the bas is for regional agreements, many of which not only 
set forth more specific obligations but are en forceable as multil ateral and bilateral 
treaties. Because Rio has tied public participation to the concept of sustainable 
development, countries are implementing participatory processes as a part of 
their overall desire to implement sustainable development initiati ves .2I8 

A number of regional initiati ves also incorporate public participatory rights 
into their environmental agreements. For example, Asian and European (AS EM) 
partners have developed both binding and non-binding regional agreements 
focusing on environmental conservation and sustainability.2I9 These agreements 
contain provisions that promote the enhancement of public environmental 
awareness by developing and implementing educati on programs and facilitating 
the sharing of environmental information among government, industry, and 
citi zen groups220 Further, ASEM has embarked, at the ministerial level, on a 
non-binding Asian initiati ve that would seek to implement public involvement in 
environmental issues on the level of that sought by Europeans under the Aarhus 
Convention.22 I 

Likewise, the Arab Mini sterial Conference on Environment and Development 
has issued an Arab Dec laration on Environment and Development and Future 
Perspectives (Arab Dec laration)222 The Arab Declaration , among other things, 
stresses that environmental protection and sustainable development require that 
States give "support" to indi vidual s, local organizations and non-governmental 
organizations223 The Arab Declaration views these groups as representati ve of 
popular participation, a concept which must be given "due attention. ,,224 Under 
thi s view, individuals and organizations shall have the "right to acquire informa
tion about environmental issues ... access to data ... and to participate in the 
formulation and implementation of dec isions that may affect their environ
ment.,,225 

In Central and South America, the Organi zation of American States (OAS) has 
initiated the Inter-American Program of Action for Environmental Protection.226 

This resolution of the General Assembly of OAS places a high priority on public 
awareness and participation. It directs its members to promote greater education 

2 [7. See Popovic, supra note 2. 
2 [8. See Agenda 2 L .wpm note 2 16, at 219. 
219 . See AS EM Report, supra note 188. 
220. Id. 
221. [d. 

222. Letter of the Conference on Environmem and Development. 46'h Sess .. Agenda Items 34, 77(e)-(h). 78 
& 79. at 4, U.N. Doc. AJ46/632 (1991) {hereinafter Arab Declaration]. 

223. See Popovic, supra note 2. at 688. 
224. See Arab Declaration, supra nOle 222. 
225. !d. 
226. Imer-American Program of Action for Environmental Protection. Resolution of the General Assembly 

of the Organization of American States (GAS). AGIR ES. 1114 para. (g). (u) ( J99 1). 
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and information access to the general public and NGOs so that such groups can 
participate in efforts to improve and protect the environment in the region 227 

Thi s section has provided a g limpse of international environmenta l agree
ments, instruments, and initiatives that deal with public participation ri ght s to 
demonstrate the global evolution of such rights. Public participation rights have 
evolved in the international environmental legal arena as steadfastly as they have 
evolved within the envi ronmental legal regimes of the most developed States in 
the world . Transitional States are increasingly bound to insert the rights created in 
these agreements into their own domestic legislation. 

B. INTERNAL PRESSURE FORCES PUB LI C PART ICIPATION: THE CAMBOD IAN EXAM PLE 

While internat ional initiati ves identify a framework for environmental public 
participation rights, the driving force for implementation of those rights, espe
ciall y in a way that binds the State, can only come from strong internal public 
de mand. In responding to internal pressure, transitional States can look to the 
international framework for guidance on how to properly channel pub lic partici
pation so that public discord does not cause potentially harmful instability?2. 

The Cambodian example illu strates that where transitional countries neg lect to 
implement sufficient environmental regulatory control and to include the public 
in the regulatory processes affect ing the env ironment, the public response to 
environmental degradation can be overwhelmingly destabilizing. Faced with 
such internal pressure and agitation for greater regulatory control over industrial 
growth, as well as calls for improved public participation, transitional States like 
Cambodia are increasingly turning to the international framework for guidance. 

Cambodia, like many transitional States, suffers from a past marred by 
political violence, a lack of financial resources, and a centralized government 
whose actions and offic ials are not often subject to oversight or public scrutiny. 
There is a wealth of natural resources in the country, and the government is 
currently acti vely pursing a course of infrastructure development. However, 
Cambodia currently lacks an effecti ve environmental regulatory structure, and 
the affected public in Cambodia has very few outlets for participation in 
environ mental decision-making22• 

227. Id. 
228. This example is derived directly from one of the aut hors' experiences in Cambodia as corporate co unse l 

for an in volved party in this matter. The autho r had the unique experience of witnessing the public angst that can 
resu lt in unmitigated environmen tal degradation in a country which lacks proper participatory struct ures. 

229. See generally A lan KJ . Tan. APCEL Report: Cambodia, Preliminary Assess/llel/f of Cumbodia:s 
E'lvirollmelltai Law, Asia Pacific Center for Environmental L1W, available at hup;/lsunsite.nus.edu .sg/apccll 
dbase/cambodialreportc. html (last visited Feb. 5. 2005). For instance. while Cambodia has a general e nviron
mental law on the books allowi ng for the prosecution of individuals found responsible for destroying the 
environment or endangering public health. there is currentl y: ( I) li ttle oversight or regUlation regardi ng the 
disposal of hazardous waste, (2) li ttle or no public say in how hazardous waste is handled within Cambodia. (3) 
no knowledge of whether. when. how. or whose waste is being disposed of, and (4) no contro l of the process for 
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In 1998,4000 tons of hazardous toxic waste containing high levels of mercury 
were dumped illegally in Cambodia230 The waste originated at a Taiwanese 
petrochemical company2 3l Two people died from direct exposure to the waste, 
and the ensuing backlash sparked mass rioting and hysteria among local citizens. 
Fearing contamination, upwards of ten thousand residents fled the area232 

As the weeks went on, allegations were investigated as to whether the 
Taiwanese chemical company gave several members of the Cambodian govern
ment u.s. $3 million in bribes to ignore its illegal dumping activities.233 The 
illegal disposal of the hazardous waste and the assoc iated political scandal 
illuminated the near-total inadequacy of Cambodia's environmental laws. There 
were no records of the dumping, few reporting procedures, and little regulatory 
process by which anyone could be held accountable?34 Feeling powerless and 
fru strated with their government's reluctance to act, many Cambodian citizens 
throughout the country took to the streets and launched massive protests 235 

Subsequent government crackdowns on these riots only fueled more violent 
resistance, resulting in further turmoil and even death ?36 Within a matter of 
weeks, ever-larger public crowds were demanding apologies from the key actors, 
even Taiwan, and calls to overthrow the current regime were becoming more 
vocal.237 In a short time, Cambodia was facing a real crisis, largely due to public 
anger over inadequate environmental regulatory processes and a lack of formal 
public participation. 

Ultimately, the government arrested around one hundred public officials, 
demanded an apology from the Taiwanese chemical company, and required the 
company to clean up its waste2 38 Fearing future backlash, the Cambodian 
government is now attempting to change many of its existing environmental laws 
to reflect greater controls on waste management and create more thorough 
reporting mechanisms for hazardous waste dumping239 The government is also 
exploring ways to provide the public with greater di ssemination of information 
pertinent to environmental deci sion-making, including the initiation of several 

doi ng so. ttl. 

230. See Seth Mydans, Cambodia Towl/'s 'Luck'Leaves Illness ill Its Wake. N.V. TIMES, Jan. 4, 1999, at A3; 
Cambodia Sends Toxic Waste Back Home, SBC News (Apr. 2. 1999), at http: //news.bbc.co.uk/ lihi/worldlasia
pacific/310362.stm (last visited Feb . 5. 2(05). 
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programs to educate the public on how to monitor waste.240 

V. ECONOMIC I NCENTIVES FOR ENVIRONMENTAL PUBLIC PARTICIPATION 

There is another compelling factor driving transitional and developed States to 
embrace the concept of environmental public participation: it simply makes good 
economic sense. Capital investors generally recognize that the public's ability to 
participate in environmental decision-making produces positive economic out
comes essential for successful development. Successful economic markets re
quire a free flow of information. Because environmental public participatory 
schemes stress the importance of education and access to information, they 
facilitate the free exchange of information, thereby fueling investment, a crucial 
component of development?4 1 

Perhaps most importantly, public participation mitigates economic loss by 
properly allocating the risks associated with development, including environmen
tal risks, among all the parties involved?42 As such, transitional States and capital 
investors are beginning to implement environmental regulatory regimes and 
public participation as a means of achieving sustainable growth, allocating risks, 
and attracting investment243 This section explores the concept of environmental 
risk, as faced by transitional States, and how publication participation rights can 
allocate that risk among interested stakeholders. 

A. IMPLEMENTI NG PUBLIC PARTICIPATION AS A MEANS TO ALLOCATE ECONOMIC RISK 

IN TRANSITIONAL STATES 

To effectively compete in the global economic atmosphere, transitional States 
must put into place a solid infrastructure. Infrastructure is a foundational element 
of economic development and includes power generating and distribution facili
ties, telecommunications networks, irrigation and freshwater systems, waste 
management and disposal operations, and transportation mechanisms244 In the 
competitive world of transitional States, a well-developed infrastructure provides 
the advantage critical to attract foreign investment and to retain domestic capital. 

There are two certainties transitional States face when attempting to construct 

240. See U.S. AGENCY FOR INT'L DEY. , CAMBODIA (1999) at hllp:llwww.usaid.gov/pubs/cp99/anelkh.htm 
(last visited Feb. 5, 2005); INT'L iNST. roR ENy 'T AND DEV" REPORT OF THE CONFERENCE ON THE ROLE OF PUBLIC 

PART[CIPATION 16 (200 1). at hnp:/lwww.iicd .orglmmsdlmmsd_pdfsIlBA_public_participation.pdf (last visited 
Feb. 5, 2005); UNITED NATIONS, ECONOMIC AND SOCIAl. COUNCIL, COMMISSION ON HUMAN RIGHTS. ECONOMIC 

SOCIAL AND CULTURAL RIGHTS. COMMlSSJON ON H Ui\'IAN RIGHTS para. 61-66, U.N. Doc. ElCNA12000150 (2000) . 
241. Popovic, supra, note 2 at 708. 
242. See Edward McCutcheon , Think Globally, Act Locally: Promoting Effective National Environl1lenwl 

Regulatory InfraSlrllClllres in Developing Nations, 31 CORNELL INT'L LJ . 395 (1998). 
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244. See THE WORLD BANK, World Developmenl Report: Infrastructure for Development (1994), available at 

hup:/Iwww.worJdbank.orglarchives/dev_94023.htm (last visited Feb. 5, 2005). 
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infrastructure on a grand scale: ( I) infrastructure projects are extremely costly 
and usuall y require foreign direct in vestment from outside public or private 
sources, and (2) infrastructure projects will have an impact on the env ironment of 
the local communities hosting them and on the transitional State as a whole. In 
fact, there is ev idence that a rapid rate of infrastructure growth (and consequentl y 
economic growth) is proportionately related to an increase in environmental 
degradation 245 

It is often argued that environmental degradation occurs, among other reasons, 
because transitional States fai l to enforce environmental regulations, even where 
they exist, to lower project costs and attract investors246 In effect, States neglect 
to internalize the costs of environmental degradation in implementing their 
infrastructure projects for fear that higher short-term project development costs 
will stifle economic growth,247 thereby passing on environmental costs to the 
public as a whole?48 Transitional States have more economic incentive to use the 
environment as a form of subsidy for development rather than to impose a 
regulatory scheme on industry to protect the environment249 Under this eco
nomic rationale, the local citi zenry that ultimately bear the external envi ronmen
tal costs of deve lopment is almost completely exc luded from the dec ision
making process. 

However, as the Cambodian case demonstrates, the long-term costs imposed 
by a State's failure to enforce its regulations and to embrace public participation 
in environmental dec ision-making can be much more significant than short-term 
economic gain250 Environmental degradation is an economic cost, as is unmiti
gated public angst. Con versely, both the procurement of public "buy-in" and the 
mitigation of the environmental effects of development confer an economic 
benefit because they can properly allocate risk among all stakeholders. The 
actions of the Mekong Ri ver Commission (MRC) provide a useful example. 

B. CASE STUDY: MEKONG RI VER COMMISSION 

The following case study demonstrates how transitional States are mov ing to 
implement international standards of environmental public participation ri ghts as 
a means of alleviating public discord and properly allocating the environmental 
risk associated with deve lopment 251 The participatory instruments relevant to 

245. McCutcheon, supra note 242, m403-6 (cit ing nine cmegories of environmental degradat ion: deteriorat
in g air quality, deteriorating water qual ity, atmospheric change, environmental deterioration in urban areas as 
resull of population growth, soil degradation and deforestat ion, destruction of biodiversity, deterioration of 
coastal resources, pollution from agro-chcmicals. and deterioration of natural and cultural heritage). 
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the agreement among the States forming the MRC illustrate that there is 
economic, soc ial , and political utility for States to create and implement effecti ve 
environmental public participatory schemes. 

The Mekong River is one of the world's great rivers and a major income 
prov ider for millions of people 252 For thousands of years, the river's annual 
fl ood-drought cycles have been essential for the sustainable production of rice 
and vegetables on the floodplains and along the ri verbanks during the dry 
season?" The Mekong Ri ver basin also has great potential for developing 
hydro-electricity faciliti es, transportation infrastructure, agricultural innovation, 
abundant fi sheries and a tourism industry, all of which are significant to the social 
and economic development of the countries in the basin 254 

Given its potential for economic development, there are serious challenges 
affecting the viability of the ri ver. The current population in the Mekong River 
basin is over 60 million and is likely to exceed 100 million by 2025 255 A 
dramatic increase in population will no doubt serve to increase pressure on the 
river's natural resources. Also, investors, eager to generate capital, seek to 
develop necessary infrastructure as quickly as poss ible and with few restric
tions.256 The need to balance the desire for economic development in the area 
with the desire to protect the environmental sustainability of the river basin has 
never been greater. It is crucial that all of the countries within the Mekong River 
basin cooperate to create economic development that is sustainable, reduces 
poverty, builds capacity, and protects the environment and ecosystem257 

Largely due to the influence of Rio and local NGOs, the MRC was reorganized 
in 1995 as an international river basin authority with the status of an international 
regional treaty?58 The MRC is made up mainly of member States from southeast 
Asia, and has monetary support from donor countries and from the World Bank, 
the Asian Development Bank and U.N. Development Program.259 The stated 
purpose of the MRC is to establish cooperation in all field s of sustainable 
development, including utili zation, management and conservation of the water 
and related resources of the basin, navigation, flood control, fi sheries, agriculture, 
hydropower, and environmental protection ?60 

252. Tran Tuan Anh, Vie/nam:s Co-operation [or Deve/opmelll ill Mekong River Basin, NHAN DAN, March 
13-14, 2004, available (If http://www.nhandan .org.vnJenglishJ20040313Ibai-eco2 .ht ml (last visited Feb. 5, 
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More recently, the MRC established the Mekong River Basin Development 
Plan (BOP) to identify and seek investment for high priority projects directed to 
achieving sustainable development in the region.26 1 The MRC and the donor 
agencies recognized that the most ambitious infrastructure plans were the ones 
that affected the most stakeholders and had the greatest potential impact on the 
environment. However, these ambitious infrastructure plans also held out the 
most promise for beneficial economic development. Thus, the BOP makes a 
serious effort to identify the most useful (yet most potentially harmful) projects 
and to subject those projects to a rigorous plan designed to achieve sustainable 
development according to the principles set forth in Rio and its progeny?62 

What is most striking about the BOP, for the purposes of this paper, is the 
agreement's level of commitment to environmental public participation as a 
crucial element of sustainable development. Arguably, three of the four member 
countries are not genuinely democratic. They have long histories of under
inclusion of public stakeholders and have traditionally offered few avenues for 
public participation in government decision-making generally. Yet, when it came 
to the development of the BOP, the MRC committed itself to an open process 
whereby "all concerned shareholders will have a chance to participate.,,263 The 
MRC has made good on its promise to include the public. For example, in 1999 
the MRC launched a BOP task force to study the ways in which it could advance 
meaningful public participation in its decisions and has since developed a policy 
geared towards assuring that will happen 264 The approach has already been met 
with some success, and the MRC has become widely recognized for these 
successful efforts?65 

VI. CONCLUSION 

Since the earliest days of organized society, the public has demanded involve
ment in its environment because of, and typically in response to, adverse 
epidemiological impacts. The experiences of the MRC and Cambodia demon
strate that environmental public participation rights are necessary for develop
ment. Deliberate, effective, and well-reasoned growth can occur only after 
critical involvement of host community stakeholders and the impacted public. 
Transitional States, as well as the greater international community, have em-

26\. Under the plan. the MRC will cooperate to seek in vestment for development plans designed to build 
sustainable practices in inigated agricuhure. watershed management, fi sheries. hydropower. navigation. 
transport, water-related touri sm and flood control. See MEKONG RIVER COM1 ... nSS10N FOR S USTAINAIlLE DEVELOP
MENT. BASIN DEVELOPMENT PLAN, a/ http://www.rnrcmekong.org/programmeslbdplbdp.htm (last visited Feb. 5. 
2005). 
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braced the concept of environmental public participation rights, and a growing 
number of regional multilateral agreements are producing successful outcomes as 
a result of incorporating environmental public participatory schemes into work
able sustainable development plans. Ultimately, such rights cannot and should 
not be ignored by government or industry. 


